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#72 10/25/72
Memorandum 72«71

SBubject: Study 72 -~ Liquldated Damages

Attached are two copiles of & tentative recommendation relating to
liquidated damages. Please mark your suggested editorial changes on one
copy and return it to the staff at the meeting so your suggestions can
be taken into account when the next draft is prepared. We hope that you
will be able to make suggestions that will improve the €irst portion of
the tentative recommendation which attempts to state the "useful and
legitimate" purposes that a liguidated damages provision serves.

With respect to the proposed legislation, the following ratters are

noted for your attention:

Beption 3319 (pages 8-11
This section states the gansral rule concarning llquidated demmges «
clauses. The Comment attempts to state the intended effect of the section.

Section 3320 {peges 12-13)

This section provides the general rule concerning late payment charges.
The section 1s based on existing etatutes. See Exhibit I. BSee also Exhibit
Il reporting the conclusions of a commitiee of state utility regulators that

the late payment charge assessed by utilities &s "clearly . . . too high."

Section 2954.6 (page 8)

This section provides a special late payment charge rule for payments
on loans secured by real estate. In connection with this section, you will

need to examine Civil Code Section 2954.5 which is set oubt as Exhibit III.
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See also the last item in Exhibit I (Crocker National Bank-~Disclosure State-

ment Form for Real Estate Loan}.

Section 3321 (page 14)

This sectlion permits the parties to a real estate sale contract to agree
that the "earnest money" deposit is liquidated demages. The two-percent
standard appears to the staff to be reasonable, but we belleve that this is
a matter on which comments from interested persons and organizations willi be

helpful in evaluating.

Application to existing contracts

Bection 9 on page 15 makes the act applicable to existing contracta.
This will validate any liquidated damages provisions that are included in
existing contracts even though there is a question concerning thelr validity
under existing law. The section also provides that any provision of an
existing contract thet is valid under existing law 1s rot made invalid by the
enactment of the statute.

Respectfully submitted,

John H. DeMoully
Executive Becretary
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Memo 72-71 EXNIBIT I
LATR PATMENT CNARGE FROVISIONS

Financial Code # 14803 (sredit umion)

§ 14352, Maximum fln2 ‘

No eredit uning shell impose fines jn ease of failure of memsbers ta muke poymonts
o shalvs, loans or other accounls whin doe, in exeess of * = * 24 pervent of In-
terest doe with @ minioman of pot oss than five cents $0.03).  Such fine may Tw
made only ance for rach delinguent paymoent and sy hot exced five J:ul!-;t?s-::s..'\i;
TAwiended by Stats 07, ¢ 1104, p. 198, § RO

Pinancial Code § 224,80 (perscnal property brokars)

(51 1o the cvent of default of more than I0 dayas in the payment of ope-half or
more of any scheduled installiment, the licenses may charge and collect a default
charge twi exceeding sn amount equal to the portton of the precomputed charpe
applicabie to the final installment perfod. Bald charge may not be collectad more
than onve for the same default and may be cellected at the thme of such defaunlt
or at any time rhereatter. IF such defuuit charge 1s deducted from any payment
received after defzuil cevurs, <id such deductlon results In the default of a aubee-
quent lustullment, no charge may be made for the resulting default.

Pinanoisl Code # 18934 (inaurance \ﬁ:'eﬁul firancing)

A premium finance agreement may provide for the payment of a
default charge of one dollar ($1) to a maximum of 5 percent of the de-
linquent instaliment but not to exceed tive doMars ($5), in the event of
a-default for a period of not less than 10 days in the payment of any
scheduled instaliment under the terms of 2 premium finance agree-
ment. Szid charge may not be collected more than once for the same
default and may be collected at the time of such default or at any time
thereafter. I such default charge is deducted from any payment re-
cetved after default occurs, and such deduction resylts in the default of
a subsequent installment, no charge may be made for the resulting de-
fault. (Added Stats.1965, ¢, 1829, p. 3724, § 4, as amended Stats. 1967,
c. 351, p, -y § 1)



Oivil Code § 1803.6 (retail installment salas) -

A contract may provide for the payment by the buyer of a delin-
quency charge on each installment in defauit for a period of not less
than 10 days in an amount not in excess of 5 percent of such install-
ment or five dollars ($5), whichever is less, but a minimum charge of
one dollar {$1) may be made. Only one such delinquency charge
may be collected on any such installment regardless of the period
during which it remains in default. The contract may also provide
for payment of any actual and reasonable costs of collection occa-
sioned by removal of the goods from the State without written per-
mission of the holder, or by the-failure of the buyer to notify the
holder of any change of residence, or by the failure of the buyer-to
communicate with the holder for a period of 45 days after any de-
fault in making payments due under the contract. ‘

{Added by Stats.1959; c. 201, p. 2096, § 1.)

LS

Civil Code B 29682 (automobile conditicnal sales)

(¢} Pinance charge; delingueney charge: collection costs and fees.

(¢) The amount of the finance chargt in any conditional sale coniract for
the sale of a motor vehicle, with or without accessories, shall pot exceed 1
percent of the unpaid balance muitiplied by the number of months (comput-
od on the basis of a full month for any fractionzi maath peried in excess of
16 days) elapsing between the date of the contract and the due date of the
last installment., or twenty-five dollars ($25), whichever {s greater. The
contract may provide for a delinquency charge or charyges on any install-
ment in default for a period of hot leas than 10 days in an amount not to
exceed in the aggregate 5 percent of the inatallment, which amnupt.mly_be
collected only once on acy ipatallment regardiess of the period during which
it remains in default. The contraci may provide for reasonsble.
conta and fees in the event of delinquency. . :

CROCKER NATIONAL BANK (real estate loans) (Disclosurs Statemsnt Form)

* 8. LATE PAYMENT CHARGE. On payments not phid within 35 days after
the due date {subject to sny notice required by law) s late charge squsl
i the lesser of such masimum amount, if any. as may be hereafter
established by law, or the amount ax indicated by mark helew, is pays-
. ble per dollar overdue: ) .
{3 Convenbonat Loan — d¢

[0 FHA Loan—2¢
O VA Loan— 4%
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Memo 72-T71

| --Late Payment F ees
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Mamo 72«71 | EINTRIT INX

‘Civi) Gode Seotion 29%L.5 ' .

§ 24545 Delinquent payment charge; prerequisites to imposition

(a) Before the first default, delinguency, or late payment ¢harge may be
assessed by any lender on a delinquent payment of a loan, other than a loan
raade pursuant to Seclion 22466 of the Financi Code, secured by real prop-
crty, and before the borrower becomes obligated to pay such a charge, the
borrower shell either (1) be notified in writing and given at least aix days
from mailing of such notice ia2 which to curc the delinguency, or ¢2) be in-
formed, by a billing or notice sent for each paeyment due on the loan, of the

date after which such a charge will be asscszed,

The notice provided in eéther paragraph i} or 12) sball contain the
amount of such charge or the method by which it is ealcuiated.

(b If & aubsequent payment becomes delinquent the borrower ahall be
notified in writing, before the late charge is tg be imposed, that the charge

will be imposed if payment is not received, or the borrower shall be notified,

at lease semiannually of the total amount of Jate charges imposed during
the period soversd by the notice. f

(c) Notice provided by this section ahall be pent to the address specified

by the borrewer, or, if no acdress is specified, 1o the borrower's zddress as
shown in the lender's records. :

(d) In care of multiple borrowers cbligated op the same loan, & notice
mailed 1o one shall be deemed to comply with the provisions of this section.

‘e) The failyre of the lender to comply with the requirements of this
section doem not excuse or defer the horrowep’s performance of sny ob-
ligaticn incorred in the loan transaction, other than his obligation to pay
8 late payment charge, nor does it impair or defer the right of the lender
to enforce any ather obligation including the ¢osts and expenses incurred
in any enforcement authorized by law. :

The provistons of this section shall nnly affect Jans made on and after
Janugry 1, 1971, :

{Added by Btats.1970, c. 1430, p. 2778, § 1. Amendmi by Stata1871, c. 813,
po — I lo} ) . i



#72 10/25/72
TENTATIVE
RECOMMENDATICN OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to
LIQUIDATED DAMAGES

BACKGRCUND
The parties to a contract may agree on the amount or the manner of
computaticn of dameges recoverable for breach.l The general statutory pro-
visions governing such a liquidated damages provision in California ere Sece«

tione 1670 and 1671 of the Civil Code.®

These sections permit the use of a
liguidated deamages provision only where the actusl damages "would be impracti-
cable or extremely difficult to fix." In addition, the courts have develgped
g8 second requirement that there must be a reasonable endeavor to estimate

actual damages.3 The judicial decisions interpreting and applying Sections 1670

1. For a discussion of the varying forms a liquideted damages clause may take;

see background study: Sweet, Liquidated D es in California, 60 Cal. L.
Rev. 84, 90-91 (1972}{hereinafter re%irre% 1o as "background study").

2. Sections 1670 and 1671, which were enacted in 1872 and have not since been
amended, read:

1670. Bvery contract by which the amount of damege to be paid,
or other compensation to be made, for a breach of an obligstion, is
determined in anticipation thereof, is to that extent void, except
as expressly provided in the next section.

1671. The parties to a contract may agree therein upon an
amount which shall be presumed to be the amount of damege sustained
by a breach thereof, when, from the nature of the case, it would be
impracticable or extremely difficult to fix the actual damage.

3. Better Fcods Mkts., Inc. v. American Dist. Tel. Co., 40 Cal.2d 17h, 187,
253 P.2d 10, 15 {1953); McCarthy v. Tally, 46 Cal.2d 577, 564, 297 P.2d
981, 986 (1956).
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and 1671 provide inadequate guidance to contracting parties and severly limit
the use of & liquideted damages provision.h Unlike the Civil Code sections
vhich reflect a traditicnal hoestility to liquidated damages provisions,
recently enacted statutes such as Section 2718 of the Commercial Code5 en-
courage the uge of such provisions.6

A liquidated damages provieion may serve useful and legitimate functions.7
A party to a contract may seek to control his risk exposure for his own
breach by use of a liquidated damages provision. Such control is especially
important if he 1s engaged in & high risk enterprise. A party also may desire
to specify the damages for his own breach because he ie unwilling to rely on
the judicial process to determine the amount of damages. He may, for example,
be fearful that the court will give insufficient consideration to legitimate
excuses for nonperformance, that the court may be unduly sympathetic to the
claim of the opposing pearty that all his losses should be paid by the breaching

party, or that the court may menifest prejudice against contract breach to the

extent of assessing damages on a punitive basis.

4, See backgrourd study.
5. The pertinent portion of Section 2718 provides:

2718. (1) Damages for breach by either party mey be liquidated
in the agreement but only at an amount which is reasonable in the
light of the anticipated or actual harm caused by the bresch, the dif-
ficulties of proof of loss, and the inconvenience or nonfeasibility of
otherwise obtaining an adequate remedy. A term fixing unreasonably
large liquidated damages is void as a penalty.

6. For provisions authorizing liquidated damages in marketing contracts, see
Agri. Code § 5ha6k; Corp. Code § 13353. For provisions authorizing late
payment charges, see, e.g., Clvil Code §§ 1803.6 (retail installment
sales), 2982 (automobile sales finance act)}; Fin. Code §§ 14852 (credit
union],)1893h (insurance premium financing}, 22480 (personal property
brokers).

T. The following discussion draws heavily upon the background study. See
background study at 86-87.
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A nonbreaching party may use a liquidated damages provision because on
occeasion & breach will cause damage, the amount of which cannct be proved
under damsge rules. He may fear that, without an enforceable provision
liquidating the damages, the other party will lack incentive to perform since
any damages he causes will not be sufficiently provable to be collected.

There is also a danger that, without a liquidated damages provision, the
breaching party may recover the full contract price because the losses are
not provable. A reasonable ligquidated damages provision--one that is not
dispropertionate to actual, albeit unprovable, damages or to the contract
price--is & good method of demling with these problems.

Liquidated damages provisions may alsc be used to improve upon what the
parties believe to be & deficiency in the litigation process--the cost and
difficulty of Jjudicially proving damages. Through a liquidation provision,
the parties attempt by contract to settle the amount of damages involved and
thus improve the normal rules of damages. Also, when the provision is phrased
in such 2 way as to indicete that the breaching party will pay & specified
smount if a particular breach occurs, troublescme problems involved in proving
causation and foreseeability mey be avoided. Finally, the parties may feel
that, if they truly agree on damages in advance, 1t 1s unlikely that either
would later dispute the amount of damages reccverable as a result of breach.

Use of liquidated dameges provisions in appropriate cases also may improve
judicial administration. Enforcement of liquidated damages provisions will
encourage greater use of such provisionsi will result in fewer bLreaches,
fewer law suits, and fewer cr easier trials, and in many cages will provide
at least as Just a result as a court trial.

While liguidated damages provisions may serve these and other useful and

legitimate functions, there are dangers inherent in their uwse. There is the
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risk that a liquidated damsges provision will be used oppressively by a party
able to dictate the terms of an agreement. And there is the risk thet such a
provision may be used unfairly against a party who does not fully appreciate
the effect of the provisicon.

The Commission believes that the use of liquidated damages provisions is
beneficial and should be encouraged, but the oppressive use of such provisions

should not be permitted.

RECOMMENDATIONS
Having concluded that the existing law does not permit the use of a
liquidated dsmages provision in many cases where it would serve a useful mnd

legitimate function, the Commission makes the following recommendations.

General Principles Governing Liquidated Damages

Sections 1670 and 1671 of the Civil Code should be replaced by a statute
thaet applies to liquidated damages provisions in contracts generally (absent
8 specific statute that applies to the particular type of contract) and that
implements the following basic principles:

(1) A contractual stipulation of damages should be valid unless found to
be "manifestly unreasonsble." This rule would reverse the basic disapproval
of such provisions expressed in Sections 1670 and 1671 and in the judicial
decisions while enabling courts to scrutinize such provisions in situations
vhere they may be oppressive.

(2) Unreasonableness should be determined as of the time of the making
of the contract rather than at the time of the trial. Consideration of the
damages actually suffered should not be permitted. Reasonableness should be
Judged in light of the circumstances confronting the parties at the time of

the meking of the contract and not by the judgment of hindsight. Also,
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consideration of actual damages would defeat one of the purposes of liquidated
damages, which 1s to avoid litigation on the amount of actual dameges.

(3) The party seeking to invalidate a liquidated.damages provision
should have the burden of pleading and proving that it is unreasonable.
If the party seeking to rely on the provision were required to prove its
reasonableness, he would lose one of the significant benefits of the use of
liquidated damages, which is to simplify any litigation that may arise out

of a breach of the coniract.

Real Property Leases

The concurrent resclution directing the Law Revision Commission to study
liquidated dsmages referred specifically toc the use of liquidated damages
provisions in real property lemses. The Commission hss concluded that no
special rules applying to real property leases are necessary; the general
rules recommended dbove will deal adequately with any liguidated damages

problems in connection with such leases.

Land Sale Deposits

It is uncertain under existing law whether the parties to a sale of real
property can agree that an "earnest money" deposit constitutes liquidated
damages if the purchasger fails to complete the sale.IB The general rules
recommended above should apply to an "earnest money” deposit; and, in addi-
tion, to avoid uncertainty, a section should be enacted to provide that an
"earnest money” deposit intended as liquidated damagee is valid if it does
not exceed two percent of the purchase price of the property. This sgection

should not, however, preclude the parties from agreeing on a deposit of a

8. BSee background study: Sweet, Liquidated Damages in California, 60 Cal.
L. Rev. 84, 95-100 (1972). ' '
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larger amount as liguidated damages if suech amount satisfies the rules for

liquidated damages generally.

Late Payment Charges

A late payment charge in a contract requiring installment payments is
8 type of liguidated damages provision.9 There are numercus statutes that
prescribe the amount that may be imposed as a late payment charge under par-
tienlar types of contracts.lO No change is recommended in these provisions.
However, to avoid uncertainty and to proteot against oppression, a section
should be enacted to prescribe the amount of e late psyment charge that will
be permitted in those contracts not now covered by statute. Specifically, a
late payment charge for failure to pay an installment within 10 days from
the time it was due should be permitted if the amount of the charge does not
exceed five percent of the delinguent installment or five dollars, whichever
is less; but & minimun charge of one dolliar should be permitted. This
restriction is the same in substance as those imposed by existing statutes
regulating late payment cherges. No greater late payment charge should be
permitted unless two or more of the installments are at least $250 and the
general rules governing liguidated deamages are satisfied.

A special rule should govern the late payment chearge in case of a loan
secured by real property. The maximum amount of such a charge should not

exceed four percent of the delinquent payment.ll

9. Cler?mont)v. Secured Investment Corp., 25 Cal. App.3d T66, Cal. Rptr.
1972).

10. BSee statutes cited in note 6 pupra.

11. For a provision governing various aspects of the delinquent payment charge
on a loan secured by real property (gther than the amount of the late
payment charge), see Civil Code § 2954.5. .
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#72
PROPOSED LEGISIATION

The Commission's recommendstion would be effectuated by enactment of

the following measure:

An act to amend Sections 1951.5 and 3358 of, to add Sections 2954.6,

3319, 3320, and 3321 to, and to repeal Sections 1670 and 1671 of,

the Civil Code, relating to liquidstion of damages.

The people of the State of California do emact as follows:

Section 1. Section 1670 of the Civil Code is repealed.

3670+ ~-Every-eontraes-by-vwhieck-the-amouns-of-damagen-to-be-paidy
e¥-other-compensaiion. ip-beumadey-for-a-breaeh-of-an-abligationy-is
determined-in-antieipation-thevepfy-io-to-that-extent-voidy-execepi-as

eupressly-provided-in-she- neis~aeebiony

Comment. Sections 1670 and 1671 are superseded by Section 3319. See

also Sections 2954.6, 3320, and 3321.

Sec. 2. Section 1671 of the Civil Code is repealed.

1672+~ -The-parties-Lo-a- coniraci-may-agree- therein-upon-an-ameunt
whieh-ehall-be-presumed-to-be-she-apount-of-dapage-gusigined-by-a~breach
thereafg-whea,-?rem-%he-natu?e-af-%hEaeaseg-it-weuidﬁhe-impréetieahle-er

extremely-diffieuit-ta-Fin~-she-actuali-damager

Comment. See Comment to Section 1670.



See. 3. Section 1951.5 of the Civil Code is amended to read:

1951.5. Seesions-1670-and-1672 Section 3319 , relating to

liquidated demages, appiy applies to a lease of real property.

Comment. Sections 1670 and 1671 are superseded by Section 3319.

Sec. 4. Section 2954.6 is added to the Civil Code, to read:

2954.6. The amount of the default, delinquency, or late payment
charge referred to in Section 2954.5 shall not exceed four percent of
the delinguent installment. Such charge may not be collected more
than once on the same delinguent installment regardless of the period
during which it remsins in default. If such charge is deducted from
any payment recelved after the default occurs, and such deduction
results in the default of a subsequent installment, no charge may be

made for the resuiting default.

Comment. Section 2954.6 specifies the maximum amount of late payment
charge that may be made for a loan secured by real property described in
Section 2954.5. A provision that imposes s late payment charge in an amcunt
allowed by Section 2954.6 satisfies the requirements of Section 3319 of the

Civil Code {liquidated damages provisions).

Sec. 5. Bection 3319 is added to the Civil Code, to read:

3319. A provision in a contract liguidating the damages for breach
of a contractusl obligation is valld unless the party seeking to inwvali-
date the provision establishes that it was manifestly unreasonable under

the circumstances existing at the time of the making of the contract.
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§ 3319

Comment. BSection 3319, providing that a liquidated damages provision
1s valid unless proved manifestly unreasonable, reflects a policy that

strongly favors the use of such provisions. See Recommendation and Study

Relating to Liguidated Damages, 1l Cal. L. Revision Comm'n Reports 000

(1973).

Section 3319 limits the circumstances that may be taken into account
in the determination of reasonableness to those existing "at the time of the :awils
making of the contract." Accordingly, the amount of damages sctually suffered
has no bearing on the validity of the liquidated damages provision. The
validity of the provision depends upon 1ts reasonableness at the time the
contract was made. To permit consideration of the damages actually suffered
would defeat one of the legitimate purposes of the clause which is to avoid
litigation on the damages 1ssue. Contrast Commerclal Code Section 2718
which permits consideration of the "actual harm caused by the breach.”

Relevant conslderations in the determination whether the amount of
liguidated damages is so high or so low as to be "manifestly unreasonable"
include but are not limited to such matters as the relative equality of the
bargaining power of the parties, the anticipation of the parties that proof
of actual damages would be costly or inconvenient, the range of demages that
reasonably would have been anticipated by the parties, and whether the
liquidated damages provision is included in a form contract provided by one
party. Thus, for example, there is little likelihood that & specially
drafted liquidated damages provision in a contract executed by informed
parties represented by attorneys after proper negotiation would be held
invalid under Sectlon 3319. On the other hand, Section 3319 reguires that

an unconscionable liguidetion of damages provision in a form contract prepared
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§ 3319
by a party having a greatly superior bargaining position be held invalid.

To further implement the policy favoring liquidated damages provisions,
Section 3319 places on the party seeking to avoid the provision the burden
of pleading and proving that the liquidated damages provision is invalid.

To require the party seeking to rely on the clause to plead and prove 1its
reascnableness would destroy one of the significant benefits of the clause.

Section 3319 supersedes former Civil Code Sections 1670 and 1671. Sec-
tion 1671 permitted liquidated damages only where the actual damages"would
be impractical or extremely d@ifficult to fix." This ambiguous limitation
failed to provide guidance to the contracting parties and unduly limited the
use of ligquidated damages provisions. TIn addition, the courts developed a
second requirement under Sections 1670 and 1671--that there be a reasonable

endeavor to estimate actual damages. See Better Foods Mkts., Inc. v.

American Dist. Tel. Co., 40 cal.2d 174, 187, 253 P.2d 10, 15 {1953); McCarthy

v. Tally, 46 cal.2d 577, 584, 297 P.2d 981, 986 (1956). Section 3319 does
not limit the use of ligquidated damages provisions to cases where damages
would be difficult to fix or where it is likely that the amount selected by
the parties is an accurate estimate of actual damages as a court could make.
Instead, the parties are given considerable leeway to determine dameges for
breach. All the circumstances existing at the time of the making of the
contract are considered, including but not limited to the relationship the
damages provided bear to the range of harm that regsonably could be antici-
pated at the time of the making of the contract.

Instead of promising to pay a fixed sum as liquidated damages in case
of a breach, a party to a contract may provide a deposit as security for the

performance of his contractual obligations, to be forfeited in case of a bresach.
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§ 3319

If the parties intend that the deposit be liquidated damages for breach of
& contractual obligation, the question whether the deposit may be retained
in case of breach is determined Just as if the amount deposited were promised
instead of deposited, and the standard provided in Section 3319 controls
this determination. On the other hand, the deposit may be nothing more than
a fund to secure the payment of actual dameges if any are recovered; and, in
such case, the deppsit is not considered as liquidated damages. See Section
1951 (payment or deposit to secure performance of rental agreement ). Compa re
Section 1951.5 (liquidation of damages suthorized in real property lease).

Section 3319 does not, of course, affect the statutes that govern

liquidation of damages for breach of certain types of contracts. E.g., Com.

Code § 2718. B8ee also Civil Code Section 3320 which prescribes the amount

of a late payment charge that way be imposed under the contracts to which
that section aspplies. For other late payment charge provisions, see, e.g8.
Civil Code Sections 1803.6 (retail installment sales), 2982 (automobile sales
finance act); Fipancial Code Sections 14852 (credit union), 18934 (insurance
premium financing), 22480 (personal property brokers). These other statutege
not Section 3319-~govern the situatioms to which they apply. Compare Section
3321, which establishes an amount of earnest money deposit that iz deemed

to satisfy Section 3319 but doces not preclude the parties from providing for
& different .amount of deposit if such amount satisfies the requirements of

Section 3319.
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Sec. 6. Section 3320 is added to the Civil Code, to read:

3320. (a) Subject to any other provisions of lew, the parties
to a contract which requires periodic payments of money by one party
to the other may provide for a late payment charge to be imposed as liqui-
dated damages for the failure to make a payment within 10 days from the
time the payment is due. Except as ctherwise provided by law, s late
payment charge shall be deemed to be reasonable and to satisfy the
requirements of Section 3319 if the amount of the charge does not exceed
five percent of the delinguent installment or five dollars ($5), which-
ever is less, btut a minimum charge o: one dollar ($1) may be made. Such
charge may not be collected more than once for the same default. If
such charge is deducted from any payment received after default, and such
deduction results in the default of a subsequent installment, no charge
mzy be made for the resulting default.

(b) Nothing in this sectlon precludes the parties to a contract
which requires more than one periodic payment of not less than $250 from
providing a specified late payment charge ms liquidated damages 1f such
provision satisfies the requirements of Section 3319 and all other
applicable provisions of law.

(c) This section does not apply to any contracts to which the Com-

mercial Code applies.

Comment. Sectlon 3320 prescribes a late payment charge that satisfies
the requ;rements of Section 3319. The charge permitted by Section 3320 does
not apply where the amount of a late payment charge is prescribed by another
statute. E.g., Civil Code §§ 1803.6 (retail installment saies), 295k.6 (real
estate loans), 2982 {automobile conditional sales); Fin.: Code §§ 14803 {credit

union}, 18934 (insurance premium financing), 22480 (personal property brokers).
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§ 3320

Under prior law, a late payment charge was held to be an attempt to liqui-
date damages but the validity of such charge as ligquidated damages was un-

certain. (Cleremont v. Secured Investment Corp., 25 Cal. App.2d 766, __  Cal.

Rptr. ___ (1972). Section 3320 is included to avoid disputes as to the
reasonableness of the amount of a late payment charge that doee not exceed
the amount specified in the section.

Section 3320 does not relieve the parties from complying with any appli-
cgble law which prescribes requirements governing such matters as notice of
delinquency or manner of execution of the agreement. Subdivision (b) permits
the parties to a contract which requires periodic payments of $250 or more
to provide for a late payment charge in an smount greater than prescribed in
Section 3320. Subdivision (c) mekes clear that Section 3320 does not apply to
any contract to which the Commercisl Code epplies; the amount of a late pey-
ment charge which may be imposed pursuant to & contract to which the Commercial

Code applies is to be determined pursuant to that code.
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Sec. 7. Section 3321 is added to the Civil Code, to read:

3321. (a) Subject to Bection 3319, the parties to a contract for
the sale of real property mey provide by a clause separately signed or
initialed by each party that the deposit made by the purchasér at or
before the time he executes the contract shall constitute liquidated
damages tc the vendor if the purchaser falls to proceed with the purchase.

(b} For the purposes of subdivision (a), a deposit shall be deemed
to be reasonable and to satisfy the requirements of Section 3319 if the
amount of the deposit does not exceed two percent of the total purchase
price in the contract. Nothing in this subdivision precludes the parties

from agreeing on a greater amount as ligquidated damages than the amount
specified in thie pubdivision if such agreement satisfies the requirements
of subdivision (a). !

Corment. Section 3321 makes clear that the perties to a contract to
purchage land may agree that the deposit {"earnest money") made at the time
the contract is made conmstitutes liquidated dameges if the buyer defaults.
Such a pfovision is valld unless the amount of the deposit is "manifestly un-

reasonable.” See Section 3319. Under prior law, the validity of the use of

a deposit as liquidated damages was uncertain. See Sweet; Liguidated Damages

in California, 60 Cal. L. Rev. 84, 95-100 (1972), reprinted in 11 Cal. L.

Revision Comm'n Reports 000-000 {1973). Subdivision (b) is included to avoid
disputes as to the remsonableness of the amount of a deposit that does not
exceed the two-percent limitation. The subdivision does not preclude the
partles from providing that a larger deposit constitutes liquidated damages

if the requirements of subdivision (a) and Bection 3319 are satisfied.
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Sec. 8. Sectlon 3358 of the Civil Code is smended to read:

3358. Notwithstanding the provisions of this Chapter, no person
can recover a greater amount in damages for the breach of an obligation
than he could have gained by the full performance thereof on both sides,
except in the cases specified in the Articles on Exemplary Damages and

Penal Damages, and in Sections 3319, 3320;- 3321, 3339, and 3340.

Sec. 9. This act applies to contracts executed before as well as
those executed after its effective date but nothing in this act invali-
dates any provision in & contract executed prior to the effective date
of this act if such provision is valid on the day prior to the day this

act takes effect.
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